INSTITUTIONAL COMPETENCE

Expertise and political accountability battle between courts and Congress
Lochner v. People of the State of NY
Way courts interpret statutes → 

· Courts’ assessment of process failures in Congress
· Decisions by Congress claims to have expertise to make – but courts through statutory interpretation can take policy-making discretion away from Congress  
Advantages for courts 

· Courts can mold poorly written statutes to make them more effective and ensure special interest groups do not gain undue influence or advantage

· Techniques of trial w/ advocates on both sides presumably w/ expertise 

· But contingent on what cases going to be heard and whether lawyers will have sufficient expertise (might depend on wealth of one side)

· And whether or not see courts as accountable to people 
Holmes’ Dissent – Positivist critique of judicial competence and accountability
· Broader proposition courts should not legislate, defer to legislature b/c better equipped

· Judges should be implementing written law 

Advantages for legislature 

· Better able to assess facts / data 

· And scientific/social materials put forth by advocates 
· Can bring in experts and allow for public hearings (so perhaps fuller participation)

· More opportunity for special interest groups to be heard so more accountability 
· Also committees w/ expertise (informational role)
· But this raises issues of distributive theory / rent seeking by committee members 
· More incentives for legislators to react to public issues i.e. reelection 
· But legislatures are elected every two years so susceptible to political inteArest groups in democratic process 

Administrative Agencies 

· Promotes efficiency by diminishing workload of trial courts 

· Become finders of fact, bypassing trial courts, but appellate courts still have judicial review over agency decisions 

· Court’s won’t “get it” – sense either courts are not favorably inclined towards certain kinds of claims or don’t have time for certain claims so will try to dismiss them 

· But what about bias of agencies and ability to do this i.e. prosecutorial discretion

· Agencies cheaper venues for complaints than courts 

· To ensure national consistency in law 

· But judicial review sabotages this effort at consistency b/c courts feel creating a uniform rule of law is their function, so agencies only partially solve this problem

Agencies versus Courts 
· Democratic responsibility (closer to the democratic ideal?)

· Politically elected officials who are accountable to people responsible for the agency

· Countermajoritarian problem w/ courts so should let Congress and agencies they create deal w/ problem

· But agency subject to capture – can become too intertwined w/ industry regulate (i.e. FDA) and democratic process thwarted

· Ability to be in politics, makes agencies much more susceptible to political influence
1. Expertise over the statute 

a. Procedural – can set up its procedure (w/in the guidelines of APA) to take into account the relationships b/w the parties, general levels of expertise amongst the parties
i. Tailor its procedure to the dispute 

b. Substantive 

2. Political appointments

a. No life tenure (as opposed to federal judge)

b. BUT general political motives for appointments to the agencies more political b/c can be selected based on how they will rule in one particular area / on one political issue

i. Could be negative trait

3. Political accountability (agencies tend to be more political than courts)

a. To whom is agency politically accountable?

i. Congress

1. Powers of oversight, political humiliation, starvation (can cut funding)

ii. Agency is not directly under the President – but Pres does have nomination power

1. Can refuse to nominate anyone who does not support his views

2. Could have deadlock – which can cause agency starvation

a. Delay upsetting Congress so cut funding

iii. Courts

1. Delay leading to courts getting upset, using their anger in oversight hearings (which can bring more public humiliation or reform of the law)

Alternatives:
· Direct democracy (referenda)

· Problems → uninformed voters making the decisions and minority almost always subjugated to the desires of the majority 
LEGISLATIVE PROCESS
1. Introduction of bills

a. Legislators &

b. Importance of President in shaping political agenda 
i. Executive branch proposes or drafts much of the important legislation → but less control over discussion of possible policies to address issue

2. Committee consideration

a. Bills referred to committees having jurisdiction over their subject matter

i. Invention meant to increase efficiency and expertise 

b. Power of Negation – vast majority of bills referred never emerge for consideration by full body

i. Key player is chair of comm. – if refuses to schedule hearings / refer bill to subcommittee / or refers to hostile subcommittee usually dies 

c. Informational role → allow members to specialize and accumulate expertise in a substantive area 

i. Efficient as long as monitored to ensure info and recommendations consistent w/ majority’s wishes
d. Distributive Theory → describes committees as the engine of Rent-Seeking 
i. Distribute unjustified benefits to interest groups – warns that committees may pursue policies to distribution of goods to small and active interest groups vital to members’ reelection at expense of greater public good 
ii. Members of Congress largely self-select comm. assignments
1. Seek appointments to comm. w/ juris over areas which they and constituents have particularly intense preferences to improve reelection chances

2. Or to capture personal benefits from interest group
e. Committee report on bill circulated to all legislators

i. Mandatory in both chambers and often only doc most legislators will read before vote taken
3. Scheduled for legislative consideration 

a. House → 
i. Committee chair just puts on normal, slow calendar or refers to →
ii. Rules Committee (essentially an arm of majority party) can expedite 
1. Decides if will propose a rule for bill – if not, essentially killed 

2. Open rule (allows amend) / Closed rule (prohib. all floor amend’ts) / Modified closed rule (permit specified floor amend’ts)

b. Specifies when and how much time for debate

c. Senate → unanimous consent agreement serves same functions as above 
4. Floor Consideration → Debate, Amendment, Voting 

a. Debate → members use as an attempt to pack legislative history w/ remarks favorable to interpretation they favor

i. House – debate strictly limited 

1. So ‘open’ ‘public’ debate doesn’t always occur 

ii. Senate – debate not formally limited, but normally consists of “set” speeches

1. Filibuster requires Cloture – cutting off debate requires 60 votes

b. Amendment → used strategically by opp and prop. to fill up complex amendment tree to foreclose other changes or obtain special House rule on sequence of voting 
i. Perfecting amendment – strike or insert language or both

ii. Saving amendment – correct minor problems w/ bill or attract more support 

iii. Killer amendment – often appear friendly b/c strengthen bill, but designed to antagonize bill’s more moderate supporters 

iv. Amendments in the nature of a substitute – seek to replace the entire bill

v. Substitute amendment – offered when another amendment is pending and it changes part of the proposed amendment 
c. Voting 
i. Log Rolling – “I’ll vote for your bill, if you vote for mine”

5. The Reconciliation Process: Conference Committee

a. Must be “meeting of the minds” of the two chambers to enact statutes 

b. If disagreement, conference committees to come to agreement on terms in dispute, produces conference bill
i. Members selected by chair and ranking minority member of each relevant committee 

1. Allows comm. influence over legislation even after main floor consideration!

6. Presentment for Presidential or Gubernatorial Signature

a. Article I §7 → once enrolled bill is presented to Pres. has 10 days (excl. Sundays) to sign or veto 
i. If ignores, becomes law in 10 days 

ii. If vetoes, can be enacted by 2/3 vote of House and Senate 
iii. Pocket veto if Congress adjourns before end of 10 days and Pres. doesn’t sign, bill killed 
THEORIES OF THE LEGISLATIVE PROCESS
Generally, theories of legislation determine how one should weigh the value of various sources of info in statutory interpretation 
· Value / credibility of sources used to determine legislative intent varied depending on by whom and when in process they’re developed 

1. Are we using this theory normatively – saying what the system “ought” to be?

2. Are we using this theory descriptively – saying what the system is?

3. Are we using this theory to predict future behavior?
How close was process to our normative ideal?
· No deliberation so less legitimate?  introduced by an interest group?  compromise? etc.

· Thus, may want to broaden or narrow reading of statute →
· Can Congress “fix” stature i.e. will they be able to pass another?

· Anticipated response – Will Congress reign in progressive interpretation by Courts?

PLURALISM
· Citizens organize into interest groups for political action

· People try to get or block legislation in conjunction w/ those interests 

· Groups form external coalitions 
· But might not hold b/c of different short-term & long-term interests

· Politics = interest groups / coalitions of fighting it out and competing for attention of legislature
· Starkest view sees government simply as a balancing instrument 

· Often opposition b/w groups over zero sum goods 

· Groups determine what they want and the best way to achieve it w/in system, but perhaps cannot get exactly what wants b/c of zero sum game

· So reach a compromise (zero sum outcomes which are intentionally ambiguous) by playing with the different elements of a piece of legislation
Optimistic pluralist:  (normative position)
· Bargaining among interest groups allows for best ideas to win and worst to be discarded so system in long-term equilibrium
· Centrist and incremental – legislate in range where most members of the group are 

· Public interest (public good) is served when majority will wins 

· Equates majority interest w/ notion of public will 

· Could say good when interest group w/ most people / intensity wines 

· If others don’t care that strongly, those most affected / care the most should play larger role in decision-making process 

· But this might just mean group w/ most resources wins
Unhappy pluralist:
· Not everyone is represented 

· Some interests systematically underrepresented 

· Not deliberative b/c only majority views likely to be articulated  
· The groups who can shout the loudest (those w/ most resources)

· What majority wants is not necessarily best outcome b/c majorities often short-sighted and uninformed 

· Groups with intense interests do not look at sensible big picture – so might result in bad public policy due to biases

· Also concern about framing an issue in a certain way so as to persuade the majority  

· Free-rider problem 

· Legislation is a public good, but any individual effort to pass laws will have only infinitesimal effect on probability of enactment, so rational citizens will not participate in political process at all → allowing narrow interest w/ much at stake to dominate the agenda 
· If all citizens follow this rational course, then none will work to influence representative to pass legislation providing diffuse benefits to public at large 

Resigned pluralist:

· View of the dominant majority tends to become law, whether or not pluralism is good or bad, not for me to decide

Criticism overall 
· Pluralism is very centrist and incremental – so much easier to just maintain the status quo due to psych reasons and “vetogates”
· Decisions are not exogenous but are molded by the legislative process → need to analyze parties AND the game 

PUBLIC CHOICE
· Branch of pluralism in which actors try to rationally maximize their utility in a competitive market (cost / benefit analysis)
· Less optimistic than pluralism (also claims to be less normative and more descriptive / predictive)
· Sees a so-called “competitive electoral market”

· Doesn’t pretend such a thing as public good coming from group wrangling

· Doesn’t need to believe majorities prevail 
· Logrolling → deal making at expense of general public

· Minority interests work together to enact a bill providing goodies to the organized constituents of a majority of lawmakers 
Demand Side → What legislation is going to make it on the public agenda?  How groups tend to pursue certain issues
	Distributed Benefits / Distributed Costs 

(Majoritarian Politics)

Everyone cares and has a stake in but transaction costs; so everyone worries they’ll do work and someone will free-ride → so majoritarian inertia where do nothing
	Distributed Benefits / Concentrated Costs 

(Entrepreneurial Politics)

Distributed benefits need to be substantial to each person to overcome apathy, but response is high concentrated opposition from those who have to pay costs 
So need an entrepreneur who can capture attention of majority who’d benefit but otherwise would no be able to come together on own 

	Concentrated Benefits / Distributed Costs
(Client politics / log-rolling)

Opposition weak b/c costs distrib and people aren’t paying attention, but small groups still have to get what want on agenda

To do so log-roll – each small group agrees to help each other and strings together bunch of measures (package legislative deals)
	Concentrated Benefits / Concentrated Costs 
(Interest-group politics)

Warfare b/w interest groups 

*Labor legislation probably most often fits here 


Supply Side → What will happen to legislation on the agenda?
	Distributed Benefits / Distributed Costs 

Lack of organization so no legislation passed 
	Distributed Benefits / Concentrated Costs 

If a policy entrepreneur comes along and is able to organize those getting distrib. benefits,  those bearing costs may not be able to fight off legislation so could force costs onto a minority 

Intensity of feeling of minority might not be able to block legislation, but could do damage control → something is going to happen, realize status quo going to change, so put effort into tinkering with the legislation at the margins to make it as palatable as possible (could log-roll or try to capture agencies to slow enforcement or interpret statute way want)


	Concentrated Benefits / Distributed Costs 

Interest group rent-seeking

People with concentrated benefits going to get organized, people w/ distrib costs not going to get organized so interest groups get what they want 
	Concentrated Benefits / Concentrated Costs 

Lots of organization amongst interest groups 

So warfare that might end in deadlock


In persuading legislators to do things, have to remember all legislators care about is getting reelected (Electoral Connection Theory)
· Not necessarily doing what is in the best interests of a majority of their constituents, and even less the general public 
· Can predict what will occur based on magnitude of cost / benefit or an instigator or policy entrepreneur (i.e. opponent, press, group) bringing to public’s attention 
· Also might want something on agenda for personal gain or ideological beliefs 

Also rent extraction – seek financial rewards not to repeal beneficial laws or enact new burdensome laws 

· When conflict want to avoid responsibility as much as possible
· i.e. pass an ambiguous bill which delegates policy responsibility to an admin agency (even more prone to interest group manipulation → idea of agency capture)

· If in “safe seat” maybe motivated by desire for more power / recognition
Criticisms

· Demand side → Money and organization do not always translate into clout 

· Influence depends on context i.e. interest groups more successful at blocking legislation than enacting a new policy. 
· Often succeed more on issues not salient to larger public b/c perceived as narrow 
· Supply side → Considers legislators one dimensional seekers of financial rewards from special interest groups or reelection 

· Legislators may have own ideological commitments, or may want status to make some positive contribution to what they consider good public policy
· Ignores role of President in shaping agenda

· Static perspective b/c sees preferences as independent of and prior to political activity

· But participation in process of decision-making affects and can change way legislators think and feel about particular issues

PROCEDURALIST THEORIES
See legislature as a kind of machine which public views pass through and are analyzed to find true interests of the country

· Look at structure as way of explaining / correcting what seem to be process flaws – if see all legislation as full of process failures → block it, or make it hard to enact 
Vetogates 

· Procedural doors legislation must pass through 
· May be open to corruption 
· But bicameralism and various checks and balances help to prevent 
· Opponents or determined minorities can often kill bill or extract concessions by threats of vetogates
· Through choke points in the process of bill becoming law

1. Kill bill in committee

2. If committee approval, stop bill before full chamber consideration

3. If full chamber consideration, kill by filibustering in Senate, by amending it to death, or by outright defeat on floor

4. If one chamber approved, exploit veto opportunities in other chamber

5. If other chamber produces similar but not identical bill, amend or defeat it at the conference committee stage

6. If all else fails, persuade Pres to veto and work against any congressional effort to override

Implication is that legislative statements are most important, for courts / agencies to look to,  when reflect intent of enacting coalition – especially gatekeepers – to enable bill to pass through 

· i.e. committee reports b/c reflect understanding of gatekeepers in working out compromises 
Liberal Theory  

· Statutes should be hard to enact 

· Note impedes passage of good laws as well as bad

· View procedures of bicameral approval (b/c chambers often disagree) and presentment to President as hurdles to slow production of legislation

· Modern view want to severely limit legislative output 

· Consistent w/ liberal theory favors free markets, private autonomy & less regulation 

· Not so applicable in modern reg. state 
Republican Theory 

· More optimistic – see procedures as means to shape public deliberation on proposals so better serve public good 
· Descriptive and normative – very positive view of gov’t structure 

· Republican form of gov’t

· Shaped by variety of countermajoritarian or supermajoritarian procedures allows for deliberation amongst lawmakers, communication with constituents, and informed decisionmaking

Criticisms of above theories
· Institutions are constantly changing so it is important not to oversimplify the process (?)
· No guarantee that deliberation will occur or that it will be enlightened / positive

· Congress held in low esteem b/c of ubiquity of vetogates & delay they and resulting deliberation produce 
INSTITUTIONALISM
· Tries to model structure of decision-making process to predict outcome 

· Structure shapes and constricts the system as in game theory 
· Anticipated response – behave strategically based on what think response of others will be 

· Players goal oriented → anticipate responses of other players, calculate consequences and try to achieve outcome closest to own preferences 

· Actors aware of interdependence – that political outcomes are dependent on the actions of several institutional players

· Political outcomes seen as the result of several decisionmakers 

· Branches of gov’t act in this strategic manner 

· i.e. threat of Pres. veto is one of most powerful institutional examples b/c shows how all branches need to be in communication with each other 

Criticisms 
· Again, important not to oversimplify – institutions constantly changing 

· Assumes preferences / institutions are stable and unchanging

· But can be profoundly affected by deliberation & other aspects of legislative process

· Assumes players have full information about preferences of other players, not the case 
LEGISLATIVE PROCESS AT WORK
Griggs v. Duke Power Company 
· Pre-1955, whites hired / promoted into all depts. w/o HS diploma – Blacks confined to Labor Dept. (lowest)

· Post-1955, no HS edu meant hired into Labor (blacks and whites); all employees promoted but only w/ HS edu or equivalent
· Some incumbent employees w/o HS diploma grandfathered into higher depts. b/c worked there before policy instituted (but only whites b/c were allowed to move up from Labor and blacks not)

· 1965, amended that all employees promoted through passing 2 aptitude tests 

4th Circuit (1970)
· Applying testing requirement to pre-1955 employees not ok, since whites could have been promoted – ok for post-1955 employees since whites subject to same rules (so not intentional discrimination).  Aptitude tests valid.

· EEOC requirement that tests be explicitly-job related not binding on Courts 

· Congressional intent makes clear general intelligence tests allowed 

· Dissent (SCOTUS picks up on) 

· EEOC disapproves of tests not job-specific and w/ disparate impact 

· Allowing test means Co. same as pre-Title VII – freezes blacks out of better jobs

How going to fashion remedy for black non-HS grads treated differently from white non-HS grads?
· If disrupt existing seniority system, disrupting settled expectations of employees

· If don’t reach back, Title VII will function but only go so far 

· Pubic Choice & Procedural → Tradeoffs necessary to pass Title VII in 1964
· PC – statute focused on intentional discrimination 

· To get middle class support / expansive coalition since suggested would not be redistributive (people worried about seniority etc)

· Pdl – minimalization of role of EEOC to pass filibuster vetogate
· Institutionalist view of Griggs  

· Liberal EEOC (supported by Executive) and SCOTUS moving statutory policy leftward away from legislative intent 
· Reach back and apply Act retroactively 
· SCOTUS → Congressional objective of statute, practices neutral on their face, even intent, cannot be maintained if operate to freeze status quo of prior discriminatory employment practices 

· Trying to move policy closer to their ideal point by engaging in dynamic statutory interpretation
· Not overridden b/c Congress at time more liberal than enacting Congress

· Decision endorsed by committee reports which may not have even been views of median member of Congress but reflective of preference outliers, (i.e. distributive theory of committee behavior & self-selecting members) who also exercised gatekeeping power over issues on legislative agenda so could head off overrides   
Statutory interpretation in Griggs
· Purposivsim & Dynamic Interpretation (based on changes circumstances)
· Move away from textual mandates to goals of lawmakers 

· SCOTUS (supported by EEOC) interprets allowable practices §703(h) very narrowly – tests have to be very narrowly tailored to particular job function
· Enforce law better by diverting from language and looking to purpose 

· But whose purpose?

1. Enacting Congress’ purpose for moment or for future?  Current Congress?

· What purpose?

1. Intentional discrimination (pre-1955 sort at Duke), so formal equality?  Or broader change based on disparate impact?  

· Role of legislative process?

1. Deal making and compromises that had to occur? 

· Critical Race Theory
· Court attempts to see law from view of those statute trying to help

· Worried about people “frozen out” of good position and “locked into” bad ones 

· What needs to be done from the perspective of those people?

International Brotherhood of Teamsters v. US (1977)
· Minorities in trucking industry were in practice hired only as city drivers, if wanted to transfer to line drivers had to give up all seniority accumulated and start over (effectively locking them into lower paid city positions)

· Quarles, Griggs and Seniority Systems 

· If preexisting seniority systems, even if adopted for non-discriminatory purposes, have the effect of freezing blacks at all, they have to be rejected under Title VII

· Teamsters says Quarles and everything after wrongly decided (but doesn’t look at Griggs so still good law except as to seniority system)

· Holds otherwise neutral, legitimate seniority system does not become unlawful under Title VII simply b/c it may perpetuate pre-Act discrimination.  Congress did not intend to make it illegal for employees w/ vested seniority rights to cont. to exercise those rights, even act expense of pre-Act discriminates 

· Institutionalist → reflection of shifting political climate
· Perhaps pro-Π holdings having negative economic impact on businesses?
· Compromise in Court?
· Be radical for a certain period to get Act off ground, then back off once social change starts happening 
· Or perhaps Court sensed change in political climate → maybe Griggs working so well that was causing backlash among white workers whose interests were being compromised (“innocent white incumbents”)
· Nixon strongly supported affirmative action in an effort to create such backlash among white incumbents, outside the labor movement too, against Democratic Party 
1. Wanted Dem Party to appear more leftist and extreme 
2. Dem Party being dismantled, S. whites not voting Dem anymore 
· Times changed from mindset of Kennedy / Johnson when administration pushing for Civil Rights Act – no longer mass public support for movement 

· Griggs survived its political moment, and Teamsters decided in a very different political climate 

STATUTORY INTERPRETATION
Context affects the utility of all these theories
EVERY THEORY STARTS WITH THE TEXT! Then looks to how to resolve any ambiguity 

EARLY ECLECTICISM 
· Courts generally proclaimed fidelity to legislative intent 

· But would consider evidence of such intent as statute’s text, canons of statutory construction, common law, the circumstances of enactment, principles of equity etc

· Ex Parte Bollman (1807)

· Marshall considered statutory text, its purpose in light of the constitutional background and prior precedent 

EXTREME CAUSTIC NIHILISTIC REALISM

· Too much discretion in this process to say judges are even interpreting anything 
· Willing to accept reality of indeterminacy

· Judges are primary policy makers – Congress is not a partner in this process

· Judges have maximum amount of discretion

· This is not a good thing! 

· Administrative agencies are much better equipped to make policy 

PURPOSIVISM
THE MISCHIEF RULE (from Heydon’s Case)
1. What was the “mischief” the law sought to address?

2. Interpret statute in a way that will help get rid of problem and advance remedy
LEGAL PROCESS THEORY
Philosophy of law sees function of Courts to choose interpretation that best carries out statutes purpose 

· Sees lawmaking as a purposive activity – intended to solve basic problems of social living 
Hart & Sacks Legal Process
· Judge interpreting a statute must first identify the purpose of the statute, what policy or principle it embodies, then reason toward the interpretation most consistent w/ that policy or principle
· If underlying statutory policy is ambiguous, should interpret it in the way which best harmonizes w/ more basic principles and policies of law
How to Interpret 
1. Decide what purpose / policy ought to be attributed to the statute

a. Look to context of statute / public knowledge before and after enactment 

2. Interpret the words of the statute so as to carry out purpose as best can provided does not give words

a. meaning they will not bear
b. meaning which would violate any est. policy of clear statement

c. remember that words have commonly understood public meanings 

Gives Courts a great deal of power to fill gaps 
· Views courts as being in partnership with the legislature →

· Constructive partnership in which as long as courts follow rules then courts involvement in setting policy is perfectly legitimate

· Congress will not have thought of all contingencies, so courts have to play a role and courts embrace the role they play in this approach 

· Once attributed the meaning most consistent w/ general reasons why legislature believed the statute should be adopted, then job is to do as much as can to effectuate Congress’ purpose – b/c more often than not, the ct has the major role of determining purpose and reconciling the text with that purpose

A statute may have several purposes:
· Immediate policy objective → to determine, assume enacting legislature made up of reasonable persons w/ reasonable purposes

· Larger and subtler purpose → look at whole context:
· State of law before and after enactment 

· General knowledge of mischief to be remedied 

· Published legislative history
· Interpretation by admin. agency should be accepted by court as conclusive, if consistent w/ purpose properly to be attributed to the statute
DYNAMIC STATUTORY INTERPRETATION

Because circumstances change, interpretation of the law must change with it → apply broad purpose of Congress to new issues that arise 
· Can be seen as honest effort to apply principal’s directive to unforeseen circumstances
How to Interpret 

1. When two statutes conflict, give narrower meaning to old to accommodate directives of the new 

2. Modify policy to deal w/ internal problems resulting from outside changes 

· Examples Griggs and Blackmun’s concurrence Weber 
Consistent w/ Republican theory & Optimistic Pluralism of legislative process
· Seen as pragmatic → public deliberation of pros / cons leads to good law (opened to views of all affected parties)

· Checks and balances help prevent abuse 
· This is inconsistent public choice – since this theory recognizes that a broad purpose may not exist 
Heydon’s Canon 
· Broadly read purpose, and at same time be very narrow in the interpretation of legislative exception – notion true intent is to effectuate broad purpose and keep “bad guys” from complicating by finding exceptions (Holy Trinity)
BOUNDED PURPOSIVISM

· Another way to deal with the fact what does a judge do if confronted w/ situation where Congress’ intent is unclear 

· Look at the broad purpose of the law, but then try to constrain it to extent Congress intended to effectuate general purpose 

· Purpose w/ countervailing considerations (Rehnquist in United Steelworkers v. Weber)
SPECIFIC INTENT
THE “GOLDEN RULE”

1. Take the statute as a whole, giving the words their ordinary meaning and interpret intent/purpose of enacting legislature

2. Change meaning if an inconsistency or absurdity or inconvenience so great convinces Court that intention could not have been to use words in their ordinary signification

a. Justifies court in putting on them some other signification, which while less proper, is one Ct thinks words will bear 

i. To avoid absurd consequences, courts can re-write statutes 

Text as a starting point in an exercise of legal “common sense” 
· Intent is more case-specific inquiry than purpose
· Intent tends to change over time, whereas purpose remains more static

· Intent can become obsolete, new questions can come up 

· Asking what Congress intended about the specific issue the case is dealing with here
· i.e. Title VII – did Congress intent to permit affirmative action?
· Teamsters did Congress intend for Civil Rights Act to trump seniority?

If have clear evidence of the intent of the enacting legislature about meaning, follow it – but strong evidence of actual intent often absent

· So impute to Congress an intent about what ought to happen in this particular situation 

· As opposed to imputing a general purpose to Congress, leaving courts to fill in the gaps b/c concern w/ judges having more limited power and w/ legitimacy of interpretation
· So go back and see what Congress intended 
IMAGINATIVE RECONSTRUCTION
How to Interpret a Statute 

1. Look at specific language of the text, but in the context of the whole statute

a. Within statute, look at ordinary meaning of words and give high priority to ordinary meaning 

2. If once reconciled ordinary meaning w/ coherent scheme of law, if have gap / ambiguity resolve so no absurdity
a. Put yourself in the place of enacting Congress
b. Think about broad principles of legality (basic principles of justice or injustice), common law, circumstances of enactment – use your legal common sense to figure out what Congress would have been likely to do 
Fictive intent though  

· Because Court says Congress could not have intended an absurd result so Court taking its values and reading them into the statute 

· When say this, not really saying anything about intent – saying something about Courts rule of law values
· Is intent w/ a wink b/c know Congress didn’t have a specific intent b/c didn’t address the question - that’s why court is dealing w/ problem!

· What saying is as judges have a certain value for consistency and results that are not absurd, read them into statute by saying that Congress would not intend for inconsistent or absurd results

Roscoe Pound Spurious Interpretation
· Can look at purpose of statute, BUT as conceived of by legislator himself

· Not based on public policy court would choose (like purposivisim is)

· Key is to figure out rule lawmaker intended to est. when made rule
· If gaps, act like a historian examine all available evidence against background of assumptions about the enacting legislature (i.e. prefer justice to injustice) that are commonplace 

Interpretive Intent (imaginative reconstruction) → Look at what Congress specifically intended at time it wrote the statute and don’t press the “update” button
Fishgold v. Sullivan Drydock and Repair Corp. (Learned Hand)
· WWII vets under Selective Service Act can’t be discharged for one year after return
· Hand goes back historically → what Congress knew in 1940 was that country not in a state of war, drafting to prepare for the event of invasion, not long war
· At time, Congress intended to give returning servicemen a benefit proportionate to his sacrifice → 1 year draft was not that great, so the remedial provision wasn’t intended to be that great either

· So it does not create an absurdity that someone served for years and won’t be rehired w/ super-seniority

· Make move – “Congress could have been clearer if it wanted to”

1. note – general purpose would read statute as broadly protecting the rights of servicemen
Absurdity that needs to be fixed 

· Griffin v. Oceanic Contractors, Inc. (Stevens DISSENT)
· Literal reading defies intent of Congress 

· When Congress amended law, made no mention of stripping discretion from judges and allowing absurd penalties – would normally expect comment in committee reports / debates 

· “THE DOG DIDN’T BARK” → Congress did not mean to make changes unless Congress made those changes clearly 
Correcting legislative mistakes (use of Golden Rule)
· Shine v. Shine (Stevens was on Circuit Panel that decided)
· Bankruptcy statute had been amended to make spousal and child support dischargeable 

· Court corrects what sees as sloppy drafting mistake referring to legislative history and bankruptcy policy (that such debts not dischargeable)
· “While the wording of the statute may have given rise to some confusion, the result of an obvious mistake shouldn’t be enforced, particularly when it overrides common sense” and intent reflected in legislative history 

Compare to 

· U.S. v. Locke (Marshall)
· Mining statute said certain mining claims must be filed “prior to Dec. 31”
· For deadlines, only a literal reading of Congress’ words is proper b/c inherently arbitrary 

· Court does not have authority to redraft statutes to correct what Congress is perceived to have failed to do 

· Dissent (Stevens)

· Statute contains other drafting errors so should cause pause before affording blind allegiance to literal text
· No rational basis for omitting just one day from the filing period, Congress could not possibly have deliberately intended to create a trap for wary by such omission 
Criticism 
Max Radin Statutory Interpretation
· Intent of collective body not truly discoverable b/c lots of different motivations

· More “imaginative” than “reconstruction”

· Inevitably attributes intent to situations legislators never imagined

TEXTUALISM
PLAIN MEANING
Plain meaning - want the average citizen to look at the statute and know what it means, supposedly what an ordinary speaker of the English language would draw from the text 
· If plain meaning about public understanding and accuracy, then historical accuracy does not matter b/c want people now to understand 
How to Interpret a Statute 

1. Directly apply language of Congress when it is plain 

a. Assumes words have a plain meaning 

2. Assume results what legislature intended

a. But not strictly Textualist 

i. Starts w/ text, but sometimes willing to investigate context to correct total absurdity or justify harsh results
FICTIVE PLAIN MEANING
Fictive b/c words have multiple meanings that can shift – language is inherently slippery 
· Dictionaries are a big source here 

· Can choose expert meaning, first meaning, second meaning etc.
· Whose plain meaning do you utilize?
Burger Court’s “soft” plain meaning applied (see also Rehnquist’s dissent Weber)
· Griffin v. Oceanic Contractors, Inc. (Rehnquist 1982)
· Π worked on boat, wages improperly withheld when he was injured.  Law says must pay double wages for each day payment is delayed.

· Held must look at plain language of statute, which calls for damages from date when wages were due until the date of actual compensation

· Must directly apply language of Congress when it’s plain
· Legislative history confirms plain language of statute

· Law clearly says double pay for every day of delay: no discretion in application of words.  

· Only in rare case is language totally at odds with obvious intent and therefore to be ignored.
Plain meaning has to be followed (but perhaps to force Congress to act)

TVA v. Hill (Burger)
· Endangered Species Act of 1973 auth. designation and protection of species, here snail darter

· Sec. of Interior had to ensure federal projects etc. did not jeopardize species or destroy their environment 

· Portion of Little TN River designated as only remaining habitat 

· Would be flooded by operation of Tellico Dam, $100 million TVA project that was underway in ’73 and almost complete in ‘76

· Ct. says clear from plain meaning of language of whole statute that Congress meant to be absolutist about this and Ct. cannot ignore
If wanted to justify as more purely Textualist →

· Does look at leg. history first, but maybe b/c needed support for such a wasteful decision

· Could be a “penalty decision” – Ct interpreting plain text to force Congress to re-write the statute (due to the huge amounts of $ put into project for nothing now)

· The more absurd the result, the more incentive for Congress to place re-writing statute on agenda

· Note – Congress did amend statute to give agencies discretion to make exceptions and carry out ongoing projects 

1. Congress didn’t fix by making language less absolute, but allowing political outs that they didn’t have to be responsible for 
NEW TEXTUALISM
How to Interpret 

1. Look at text w/ its ordinary meaning (how normal person would read)

2. If absurdity, look to other provisions of the statute to try to resolve 

a. NEVER LOOK TO LEGISLATIVE HISTORY 
i. Can look to statutory context for contextual clues 
b. Interpret in a way to do least violence to text, as opposed to what Congress intended (i.e. which is clear from legislative history)

i. Will fix absurdity only in constitutional context, not to save legislature from itself 
Legislative history is bad

· Not constitutional for Ct. to look past words of legislature 

· Cannot discern intent of Congress

· i.e. especially from biased committee rpts (which were used in TVA and Griffin) 

· Debate, not collective understanding, so easily manipulated by judges 

· Can pick and choose what they want 

THE LITERAL RULE (strict textualism)
If language of statute is plain, admitting only one meaning, the Legislature must have meant and intended what it plainly expressed, and should be enforced even if leads to absurd results 

· Adhere to words of Act → If result occurs that Congress did not intend (absurdity), for Legislature to fix, not court 

· Consistent w/ notion of separation of powers / Constit. which vests political power in Legislative / Executive 

Otherwise Courts have too much discretion in deciding what is absurd and what is not 

· Because court cannot conclude what is absurd w/o making broader judgments about purpose and intent than court should do 

· Applying plain meanings more consistent w/ “judicial competence” policy-making or scanning legislative history to determine what legislature “really meant”

· Strictly limit judicial discretion → Easterbrook
· Courts have no authority even to apply a statute to a problem unless the statute’s language clearly targets that problem

· Courts interpreting statutes have no business figuring out legislative intent, which is an incoherent concept

Language has an objective meaning → may mean textualism more transparent thus more legitimate 
· Not what Congress intended but how person w/ common sense would read statute 

· More important to stick to this meaning than seek justice in particular case 

Everyone claiming to be Textualist, and no one truly is 

Green v. Bock Laundry (Stevens)
· Civil Π prisoner on work release (so once was criminal ∆) working in car wash when arm torn off by dryer trying to stop 

· Prior felonies used by ∆ to impeach Π’s credibility (verdict for ∆)
· Rule of Evidence 609 said balancing test for admitting evidence of probative value versus prejudicial effect to ∆
** Plainest reading (∆ only) has to be avoided b/c would raise DPC probs in civil litigation, but not in criminal b/c Gov’t doesn’t have DP rights (canon: try to construe statute to avoid constitutional problems)
· Looks first to text and says literal reading of plain language leads to an absurd result – that evidence prejudicial to Π can be admitted by ∆ b/c not prejudicial to his!

· No matter how plain text may be, cannot accept an interpretation deny a civil Π same right to impeach adversary’s testimony as grants to civil §∆

· B/c plain text doesn’t resolve, must examine legislative history 

· Imaginative reconstruction

· Legislative history back and forth and rule itself result of compromise 

· Final drafters had access to all previous versions, some of which included all parties / civil litigant and could have amended draft to cover such but they did not

1. So read “∆” to mean only criminal ∆ based on such intent
Concurrence (Scalia)
· Meaning of terms ought to be determined on basis of meaning:

· Most in accord w/ context and ordinary usage, and thus most likely to be understood by the whole Congress 
· Most compatible w/ surrounding body of law into which must be integrated

· But then looks to Fed Rules of Evidence generally and their adoption to extract guiding policies about meaning of “∆” and re-writes statute to mean criminal ∆
· So pure Textualist here not being pure!

· Is he implicitly conceding that following text not all that is going on in statutory interpretation?

· If can sacrifice plain meaning in rare absurd-result cases, why not when directs an “unreasonable” result probably unintended by Congress?
Stevens versus Scalia – ALSO plain meaning depends on context 
· Chisom v. Romer 
· In strident dissent, Scalia claims the ordinary meaning of representatives excludes judges – but this is certainly debatable
· Essentially there are two plain meanings which demonstrates that plain meaning depends on context 
· West Virginia University Hosp. v. Casey (Scalia)
· Civil rights statute only allows for recovery of attorney fees not expert fees

· Language includes no mention of experts, can’t just say Congress forgot, or they would have done it had they thought of it (i.e. imaginative reconstruction approach)

· When Congress wants experts’ fees in other statutes, specifically refers to them (but even when explicit, they are variable – Scalia ignores)
· Dissent (Stevens)
· Argued textualism disserves democratic norms b/c often ignores Congress’ intent / purpose, forcing Congress to take time to revisit matter and restate purpose whenever work product has omission or inadvertent error (this is a criticism of Textualism)

Consistent with Public Choice Theory 

· Legislators are not entirely reasonable 

· Laws passed for wrong reasons (i.e. rent-seeking), don’t make them stronger 

Pessimistic Pluralism
· Legislation reflects troublesome / short-sighted deals

and Liberalism 

· Should be harder to justify and create new rules – uphold system of checks and balances

Inconsistent w/ republicanism 

· Values deliberation shown in legislative history

Criticism
· Undermines legislative process b/c backs Congress into corner forcing it to make decisions which might be impossible (politically & practically)

· Tolerant of grave injustice in application of laws
TOTAL LITERALISM / NIHILISTIC TEXTUALISM 
· Totally rejects indeterminacy and refuses to participate in process to correct
· Text is only possible basis for legitimacy

·  If legislature lazy and passing legislation that does not answer any questions then completely illegitimate for courts to even attempt plain meaning analysis 

· So judges should be unimaginative (flat-footed Textualism) and leave resulting mess to legislature to fix 

STATUTORY INTERPRETATION AT WORK
Holy Trinity Church v. US (1892)
· K w/ Rev. from England to pay passage to work in US, law prohibited K w/ alien involving transport to US to labor 

· Held despite plain reading, inconceivable law intended to apply to pastors or other skilled laborers 
· “familiar rule that a thing may be w/in the letter of the statute and yet not w/in the statute b/c not w/in its spirit,  nor w/in the intention of its makers”
Purposive Approach 
· Identify general purpose

· To protect US economy from importation of K labor

· Look at particulars of case at hand 

· Really only concerned w/ harm to economy from certain types of K labor 

· If characterize purpose broadly and narrowly construe exceptions

· Then don’t let minister in b/c American trained ministers 
· BUT if say general purpose of this statute is to respond to a particular mischief of time, then know from historical context / sources was to keep out “un-assimilable” 

· Then broadly enforce purpose and let minister in b/c skilled laborer 

· BUT exceptions in statute, ministers are not one of them 

· Having included specific things, Congress would have intended to exclude all others (expression unius est exclusion alterius)

· Heydon’s case – canon should not interpret exceptions broadly

· If purposive interpreter, not focused on text, can slip this in to make move want to 

Specific Intent Approach

· Congress must have had a specific intent and that intent must have been to exclude ministers b/c was not thinking about them at the time 
· Keeping a Christian minister out would be an absurd result b/c we are a Christian nation Fictive intent → read into legislative intent a set of beliefs that are not present but that we hold (background assumption that we are a Christian nation)

· Assumptions about our nature as a polity and impute that general approach to Congress 

· Imaginative Reconstruction – use imagination a little bit to say we have uncontroversial beliefs about American society / law and impute these beliefs back to Congress

· Read these values back and assume that faced w/ the same choice Congress would have followed these values 
· So read the language of the statute to correct absurdity / fill gap
· As long as the language will bear this construction 

· Court reads ‘laborer’ to mean only manual workers, not professionals 

· Shift from ordinary meaning, to a second meaning of the text to resolve what sees as the absurdity

LAW AND ECONOMICS APPROACH 
Ex Ante perspective to interpretation

· Evaluate a theory based on whether it sets up a rule that will be good for the average case and provide proper incentives for citizenry (which assumes are rational actors) – not b/c you like its result in particular case 

· Easterbrook – Strict Textualist 
· Posner – Textualist w/ flexibility  

How to Interpret  

1. Look at problem ex ante – what is the best rule to maximize efficiency for society, not what is best outcome for case
2. Be wary of temporary majorities making inefficient decisions due to rent-seeking 

a. Why like common law b/c develops incrementally and relatively untainted by special interest pressure
Consistent with Public Choice Theory (supply and demand characteristics of legislation) & 
Institutionalism (strategic interactions b/w players)
United States v. Marshall (Easterbrook)
· Do statute / sentencing guidelines based on weight of LSD possession, “mixture or substance containing a detectable amount,” include weight of carrier?

· Characterization of what the ∆s were caught w/ (LSD absorbed into paper) that leads him to say is a mixture

· “Ordinary parlance” calls the paper containing tiny crystals of LSD a mixture” 

· Determines ordinary parlance by going back and forth between expert understandings (define the relevant community though) and man on the street 

· If these reasonable / highly trained minds disagree about what ordinary parlance is in this case (Easterbrook / Posner), then how can it be ordinary parlance?

· So ordinary parlance itself can be seen as a fiction
· Has a principled stance against going to the dictionary 

· Can shop for dictionaries and w/in can shop for definitions of word 

· Also against canon of trying to construe statute to avoid constitutional problems
· Don’t modify the statute to what you think Congress must have meant in order to get rid of the Constitutional problem (violates 5th b/c treats different people in same situation differently based on carrier)
· Courts have too much discretion, if they are interpreting statutes to avoid constitutional problems – should be left to Congress
Dissent (Posner):
· Constitution problem – as written is a violation of DPC

· Need to find a way to interpret it in a way that not violative (canon)
· This can produce claims of judicial activism though

· Pragmatic approach to interpreting statute should be adopted b/c don’t want to make the law an embarrassment to Congress 

· Creates an incentive to sell pure LSD and an incentive to be on the manufacturing end rather than the distribution end (where the penalties are higher)
· Are interpretive possibilities i.e. flexibility that fix moral / practical concerns

· Understands need for strict interpretation, but still willing to look at policy b/c believes judge has institutional competency to make reasonable decision 

Ex Ante Justifications for the New Textualism (Easterbrook)
Intentionalist approaches are inconsistent with the rule of law & separation of powers

Institutional → a textualism that yields harsh results, LSD case, sends a signal to judges that they should be careful not to make policy & to Congress that its statutes will be interpreted “as written” 
· Any updating or fixing will have to be done by the legislators themselves
· Increase democracy and legislative accountability - everyone will know Congress alone is responsible for statutory applications and voters can act accordingly 

Ex Ante Arguments for an Approach that Considers Fairness (Posner)
Relentless textualism will undermine rather than cultivate the conditions for legislation

· B/c deals will not be reasonably enforced, legislators will be more reluctant to make them
· Already passed Vetogates so should try to enforce as enacted
· Legislators might even lose confidence that the judiciary can be trusted to carry out statutes
SCOTUS / JUDICIAL RENT-SEEKING 
Courts can be part of the interest group process → have their own values and aversions

· Sometimes SCOTUS gets away w/ imposing its own values on a statute (i.e. Griffin) 
· FDA case could be seen as a dramatic ex. of Courts value of rule of law → 
· Of course tobacco industry morally squalid, but must still follow the proper procedures under the appropriate congressional authorization

In other cases, modest shifts in law can be engineered – or blocked – by SCOTUS so long as its preferences supported by one chamber of Congress or Pres’ veto power 

FDA v. Brown & Williamson Tobacco Corp. (O’Connor)
· FDA regulated tobacco by finding it to fall under FDCA in response to new political situation (political context supported them and Clinton supported) 

· Scientifically savvy society, distrust of big tobacco, want disclosures of dangers 

· Held Congress hasn’t granted FDA jurisdiction to regulate tobacco products 

· Would allow Congress to regulate advertising etc. over a product that the FDA will now control and all FDA has power to do is to ban it 

· So what if it would have shocked the enacting Congress that they had included tobacco in def of “drug”?  So what if the FDA has until now maintained that they could not regulate tobacco?

· But allowing application of old statute to new situation, makes the law disorderly
· Danger is fleeting political changes altering established precedent

**This case also shows inconsistencies, Scalia signs onto opinion full of legislative history b/c likes the outcome – and Stevens / Breyer dissent based on plain meaning

CRITICAL SCHOLARSHIP

Be critical of who is making decisions, since all law is irrational, subjective and political

· Hard to tell difference b/w efficient law and rent seeking

Deconstructive element

· Opens up interpretive possibilities in statutory texts (total opposite agenda to textualism)
· Deconstructs the rule of law itself by revealing multiple possibilities 

· The interpreter becomes superior to the interpreted (text)
· All the theories of statutory interpretation – Textualist, specific intent, imaginative reconstruction, purposivist, best answer, and even pragmatic – deny or suppress this way the rule of law can be twisted 

· i.e. Weber (Brennan) 
Reconstructive element

· Suggesting positive moves that interpreters could take in the face of pervasive indeterminacy
· Judges can become a counter-hegemonic force, insisting unspoken voices be considered 
How to Interpret
1. Place yourself above the text and deconstruct 

a. Ask whether legal assumptions involved truly neutral

2. Reconstruct by keeping in mind the legal impact on the least advantaged

a. Should read statutes in a way that advances their interests
Criticism
Is it realistic to expect judges to put their biases aside and interpret statutes to advance a moral cause?
TOOLS OF STATUTORY INTERPRETATION
Subsequent leg history
Legislative inaction

     Views of non-legislative drafters

Floor and hearing colloquy

        History of bill, rejected proposals

Sponsor statements

   Conference and committee reports
SOURCES OF STATUTORY INTERPRETATION
a. Text

b. Legislative history

c. Real history

d. The area of law as a whole

e. Common law

f. Public policy or practical concerns

g. Possible outcomes (outcome driven results)

h. Dictionary

i. Ordinary Parlance

j. The Canons of statutory interpretation

Each canon has a counter canon! (Karl Llwellyn p. 909)
Legal process – serve a helpful guiding function 

· Track what common understandings of words are 

· If legislature knows being used, will draft w/ them in mind

· Textualists: curb judicial activism 

· BUT

· Purposivits / Intentionalist: implicit every canon has a counter canon can use 

These are best thought of as sort of proverbs and are even utilized by textualists:

1. Latin Canons:

a. Noscitur a sociis – ‘It is known by its associates.’ Interpret an ambiguous word in light of the less ambiguous words that accompany it.

b. Ejusdem generis – ‘of the same kind, class, or nature.’ When a general word follows (or is followed by) specific words in a list, the general word is restricted to objects similar to the specifics.

c. Expressio unius est exclusion alterius – ‘inclusion of one thing indicates the exclusion of the other.’ By negative implication, when a state lists certain things, it intended to exclude other things not listed.

2. Grammar Canons:
a. Punctuation: Pay careful attention to commas and semicolons in particular. Punctuation is meaningful.

b. And v. Or: And denotes something is required and or denotes the alternative.

c. May v. Shall: The use of mandatory language excludes discretion.

3. Coherence Canons:

a. Avoidance of surplus: Congress intends each term of a statute to have a particular, non-superfluous meaning.

b. Avoidance of repeals by implication: Don’t revoke a law if possible.
c. Avoidance of constitutional problems: Avoid constitutional questions if possible.

4. Other:
a. Dog Didn’t Bark Rule: If congress intends to change a settled law it will be clearly indicated
Linguistic Inferences

1. Words are to be given their ordinary meaning, with the following exceptions
b. Old statutes
c. Technical trade terms
d. Technical legal terms (e.g., terms or concepts used in common law)
e. Apply similar or same words in statute the same way

2. Follow dictionary definition, unless Congress has given a different one
f. Use dictionaries from era when law passed
g. Do not use idiosyncratic dictionaries 
Textual Coherence Canons
1. Whole Act Rule: Read each provision in context of the whole act
2. Avoid interpretations that would leave sections of act superfluous
3. Be consistent in interpretation
a. With other provisions in the statute 
b. With the structure of the statute
c. Presume Congress uses same term consistently in different statutes
4. Avoid broad readings of provision, if Congress has provided for it elsewhere
5. Presumption against finding exemptions in a statute which has none.

Continuity in Law Canons


1. Assume Congress does not significantly alter legal rights and obligations without an explanation 

a. (negative example:  FDA case)
2. VERY strong stare decisis presumption for precedent interpretation of statutes
3. Borrowed statute rule: when Congress borrows a statute, it does so along with previous interpretations of that statute.
Use of Extrinsic Legislative Sources
1. Interpret provisions consistently with later amendments, but not later discussion on issue.
2. Consider legislative history if statute ambiguous
a. Committee reports authoritative, but can’t trump plain meaning.
3. Presumption against interpretation considered and rejected by vote


4. Floor statements can be used to confirm apparent meaning
PUTTING IT ALL TOGETHER 
Do we read legislation enacted in a volatile climate to allow what current times seem to call for (purpose / intentionalist), or make Congress take a stand on issue and amend (Textualist)?
· Public choice analysis says hard to know what to do 

· B/c maybe statute passed for wrong reasons, special interest etc. and if give back to Congress can they / will they fix?
United Steelworkers v. Weber 
· United Steelworkers of America and Kaiser Aluminum affirmative action plan
· On-the-job training programs to teach unskilled workers w/ selection of trainees made on basis of seniority
· But at least 50% of the new trainees were to be black until % of black skilled craft-workers approximated % of blacks in the local labor force 
· Most senior black selected into the program had less seniority than several white production workers whose bids for admission were rejected

· Π claim plan discriminated against Π & other similarly situated white employees violating Title VII → Court upholds affirmative action plan 
Opinion (Brennan)
Purposivism 

· Rely on a literal construction of the text but per Holy Trinity “familiar rule that a thing may be w/in the letter of the statute and yet not w/in the statute b/c not w/in its spirit,  nor w/in the intention of its makers”

Read statute against the background of legislative history of Title VII and its historical context →

· Examination makes clear that an interpretation that forbade all race-conscious affirmative action would be at variance w/ purpose of statute
Congressional intent (invokes legislative history) →

· Congress’ primary concern in enacting was the economic plight of blacks
· And to preserve employer / union discretion (Public Choice → perhaps this was the price to win over moderates and get Title VII passed)
· Did not intend to prohibit private / voluntary affirmative action plans

Statute § in context (different section) and reading of text →

· §703(j)  provides nothing contained in Title VII shall require employer to give preferential treatment, but this does not prohibit them from b/c does not say “require or permit”
Concurrence (Blackmun):
Pragmatic Approach / Dynamic Statutory Interpretation 
Recognizes will be gaps in legislation – and that enacting Congress did not think of vol. aff. action
· “Arguable violation” approach – employers / union who had committed “arguable violations” of Title VII should be free to make reasonable responses (i.e. affirmative action) w/o fear of liability to whites
· Advantages: responds to practical problem in administration of Title VII not anticipated by Congress
· Draws predictability from the outline of present law (Rule of Law argument)
· Closely effectuates purpose of Act

Dissent (Rehnquist) 

Plain Meaning and Bounded Purpose
Statutory text  →

· §s 703(d), (a)(2), (j) make it clear Congress intended to specifically prohibit type of racial discrimination suffered by Weber 
· Kaiser’s racially discriminatory quota flatly prohibited by the plain language of Title VII

Legislative history invoked to support plain meaning →

· Legislative history of Title VII is as clear as language of §s and majority misses point
· Cites to Congressional debate 
· Opponents charged agencies of federal gov’t would “require” employers to grant preferential treatment to minorities
· Supporters responded EEOC not be given such power and Title VII prohibits discrimination “in favor of workers b/c of their race”
· Thus both sides recognized that Title VII would tolerate no voluntary racial preference, whether in favor of blacks or whites 

· “Finding the desired result hopelessly foreclosed by conventional sources, the Court turns to a third source, the ‘spirit’ of the Act”
· But spirit majority finds is theirs, not that of enacting Congress which wanted equality → majority imposes own values / beliefs on Act (Judicial rent-seeking?)
Political Context 

· Kaiser Aluminum was a private employer dependent on gov’t contract work 

· Being pro-affirmative action tied to getting federal Ks

· So not really voluntary → employers who instituted voluntary affirmative action did so b/c if going to be required to do it anyway, wanted to have a measure of control over it 

Use of Legislative History 

· In reading, can be looking for broad Congressional purpose, can be looking narrowly for deals that were struck and if they should or should not be read expansively, can be looking for bounded purpose → purpose of statute is to do X without getting unduly close to doing Y (Rehnquist)
· So one could say purpose of Title VII is to help groups traditionally discriminated against to the extent one can with respect to color-blindness (Rehnquist)

· Or one could say the purpose is color-blindness, and while other things are concerns, they are secondary to color- blindness (Brennan)

Dynamic Interpretation

If engage in, so that the court legitimately has some sensitivity to what Congress thinks at this juncture (not enacting Congress) → how much does it mean that Congress has taken no action to prohibit a practice it knows is occurring (use of race as factor)?

· Absence of disapproval does not necessarily mean approval

· Congress acting far more indicative than Congress not acting 

· Congress may have more on their plate, may be trying to pass updated legislation and haven’t gotten to this yet 

· Court does not know that will not be overturned by Congress, but belief that it won’t overturn it b/c Nation moving leftward 

ADMINISTRATIVE LAW
Expertise and political accountability – courts deciding whose interpretation of a statute ought to govern

· Who will be understood as having the expertise worth deferring to? 

· Do courts defer to agency?  ALJs?

· Often President, Congress and Courts fighting out battles – with agency in middle 

Roles of admin. agencies → in any of the roles, creating a body with discretion (so need procedures to check)

1. “Quasi-court” – decision-maker 

2. “Quasi-prosecutor / police” – bringing case for decision

a. Above two functions under one body raise due process concerns, which APA supposed to separate functions (does this work?)

3. “Quasi-legislature” – taking a general commitment and actualizing it through some specific set of policies that the agency proposes to effectuate the general purpose of Congress

	
	Formal (court-like)
	Informal

	Adjudication
	Resolving individual claims via court-like proceedings

Specific rights under a statute – formal adjudication involves a backward-looking judgment as to whether preexisting rights were violated 
	Everything else 

Any decision by an agency about what to do in a particular case (anything that an agency chooses to do)

	Rulemaking
	IGNORE

Exists in the APA – but not in the world
	aka → notice and comment rulemaking

Forward looking – 

agency proposes new policy for the future, publishes in Fed. Register, invites all to write comments, promulgates final rule that hopefully responds to all written commentary, then subject to review in Court of Appeals 


Problematizing:
1. FORMAL ADJUDICATION 

a. Should courts think this is the most reliable method of making judgments b/c this is what courts do?

b. Or, b/c it is what courts do, should they think an agency adjudicating is not really exercising its expertise b/c doing what courts do, only not as well?

i. So if want things done by adjudication, should leave to courts, even though APA allows agencies to adjudicate

2. INFORMAL ADJUDICATION 

a. Should courts respect expertise and accountability b/c agencies make so many decisions every day?

b. Or, should think that all these decisions are being made by underlings who are completely captured by regulated industries or politically motivated?

3. INFORMAL RULEMAKING 

a. Rulemaking looks very much like legislating, in that gives a platform for thinking about action with entire community weighing in, not limited to facts of a particular case, so courts should defer b/c doing something outside of courts expertise?

b. Or, should courts say what the agency is doing looks like courts job of saying what law is and, if what agency is doing by rulemaking is interpreting statutes, they are trampling on the job of courts?
JUDICIAL REVIEW OF AGENCY STATUTORY INTERPRETATION
Agency is defining terms that Congress left open 
Skidmore deference → loosely termed will defer the agency to the extent court is persuaded
· Skidmore v. Swift (1944)
· Is waiting time “working” time?
· Step 1:  Is there law giving the answer? NO

· Looked at statute and court decisions and no answer to what working hours are (not described or defined) 

· Step 2:  Fact specific inquiry

· Court says no legal formula here so have to be sensitive to facts of case and agency is giving them guidance to do that

· Can look to what the agency says in its interpretive bulletin, also agency’s amicus brief for guidance about how to make inquiry

Skidmore can be seen as a standards (not rule) based approach to deference →
· No clear bright line rule w/ regard to deference, rather look at facts and circumstances of every case  → consider:
· What the agency has done (thoroughness of consideration and validity of reasoning) 

· The rule-making authority of the agency
· Whether decision-making was through formal processes
· Expertise of the agency and extent to which agency’s particular expertise is well suited to answer the question presented
· Extent to which political accountability matters / is a good idea 
· Consistency with earlier and later pronouncements 

BUT in any given case, court might decide other factors that are relevant that are not enumerated above and those then might change in another case 

· All about the case at hand and reasons court finds to defer or not 

Traditional approach taken by courts to administrative interpretations → “great deference”

· Udall v. Tallman (1965, Warren)
· “When faced w/ a problem of statutory construction, this Ct shows great deference to the interpretation given by the officers or agency charged w/ its administration”
· “Need not find that its construction is the only reasonable one or even that it is the result we would have reached” had question arisen first in judicial proceedings 
Court ruled EEOC reg. was not entitled to deference – cites Skidmore as the standard for the proper level of deference for such informal agency views 
· General Electric Co. v. Gilbert (1976, Rehnquist)
· GE provided all employees w/ disability plan, excluded disabilities from pregnancy 
· Female employees claimed was sex discrimination violating Title VII, relying on 1972 regulation issued by the EEOC 
· Need not defer to EEOC under Skidmore standard & why →
· Title VII did not give EEOC rulemaking authority
· Not a contemporaneous interpretation of Title VII, 8 yrs later
· 1972 guideline contradicted earlier EEOC opinion given closer to enactment
· Inconsistent w/ interpretation Wage and Hour Administrator of § of Equal Pay Act permitting different levels of disability benefits based on gender
· Brennan’s dissent 
· Urges deference to EEOC b/c moved slowly and deliberately towards a policy on pregnancy and maternity b/c wanted info and to study
· Bitter irony that the care preceding promulgation of  guideline condemned by Ct as tardy indecisiveness and inconsistency 
Chevron U.S.A. Inc. v. Natural Resources Defense Council (Stevens, 1984)
· Issue – whether EPA decision to allow States to treat all pollution-emitting devices w/in plant as if in one ‘bubble’ is based on a reasonable construction of term “stationary source”

Concept of GAP FILLING 
· Agency necessarily fills any gap left, implicitly or explicitly by Congress

· If Congress explicitly left gap for agency to fill:
· There is an express delegation of authority to the agency to elucidate specific provisions by regulation 
· Such regulations given controlling weight unless they are arbitrary, capricious, or manifestly contrary to the statute 

· If implicit delegation to agency (seen to flow from silence / fact that ambiguity exists):

· Court may not substitute its own construction of a statutory provision for a reasonable interpretation made by the administrator of an agency 

[image: image1]
Difference b/w implicitly and explicitly leaving a gap?
· An explicit gap would be a provision that says Agency shall have the power to define and make regulations concerning terms  

· An implicit delegation seen to flow from gaps that are created through silence or ambiguity by the mere fact that silence and ambiguity exist 
· But some might be scriveners’ errors or mistakes → use traditional tools of statutory interpretation to see if the implicit gap was intended as a delegation of authority 
· Only if after exhausting tools, you are left w/ silence or ambiguity do you have the trigger for Step 2
· So depends on how much work willing to do to close the gap (how many tools willing to use to make sure gap intended as delegation)

Reasonableness → If this choice represents a reasonable accommodation of conflicting policies that were committed to the agency’s care by the statute, court should not disturb it 
· Idea of a range of reasonableness → so even if agency changed interpretation or been inconsistent in interpretation could still be ok b/c w/in reasonable bounds

· But could argue flip-flopping impeaches expertise, set some floor for reasonableness
Congressional reasons for agency policy making →

· For purposes of whether or not to defer, Stevens says does not matter which reason is correct b/c applies to explicit and implicit delegations to agency

· Perhaps Congress thought could make the decision, but would be better off allowing the agency to do it so conscious desire on the part of Congress
· Perhaps Congress did not consider the question at this level (meaning the precise question at issue)
· Perhaps Congress was unable to forge a coalition on the issue and decided to take their chances w/ the scheme devised by the agency 

View of deference (and where stop in analysis) depends on view of legislative process and statutory interpretation
Battle at STEP 1 (Chevron can be manipulated) →
· Stevens – optimistic public choice, agencies protecting public interest, uses legislative history and tools to discern “intent,” creating ambiguity and more deference 

· Might want to say what agency did arbitrary or capricious only when seems to reflect one side’s interests 

· Scalia – Textualist, democracy only works when Congress does its job, if don’t too much power to courts, plain meaning to erase ambiguity, less deference

Battle b/w Scalia and Stevens 
· Pittson Coal Group v. Sebben (Scalia)
· Black lung benefits program and to what does term “criteria” apply?
· Scalia defending his conception of Chevron – statue always clear enough so appropriate level of deference is none (all or nothing rule)
· Step 1 → Says Congress has spoken to the precise question at issue 
· Plain meaning of text – criteria is unqualified in this and other provisions 
· If Congress meant to limit as Sec. suggests, would have said So
· Acknowledges are reasons why Congress might have wanted to distinguish medical criteria, but not job of Court or agency to do anything re. what “ought” have done

· Congress is responsible for legislating with specificity 
· Here Congress did everything it needed to – no deference to agency
· Stevens’ Dissent 
· Stevens begins saying Sec’s reading is reasonable b/c same as his reading 
· This is a Step 2 determination about deferring to agency 
· Stevens applies Step 2 analysis before/in Step 1 – very confusing!
· Slithers back to Step 1 saying no silence / ambiguity here such that reasonable minds can differ 

· Using all the traditional tools of statutory interpretation (his lang. from Chevron) reveals Congress was concerned solely w/ medical criteria
Battle about different methods of statutory interpretation and who is going to control Chevron
· Stevens says correct way is to use “all the traditional tools of statutory interpretation” to get not only an answer, but the right one

· When you don’t do that (like Scalia), then yes you come up w/ an answer, but it is not the right one 

· Stevens’ practice under Chevron full of legislative history and pulls out all the stops in terms of traditional tools of statutory interpretation 

· Why didn’t Stevens clearly use two steps of Chevron, saying legislative history (imaginative recon) applies even at Step 1, thus explicitly laying out methodology?
· Once you have an agency interpretation of a statute, the question is whether it is reasonable, and to determine reasonableness look to if violated statute 
· Base question of Step 1 and 2 always reasonableness
Effect of agency inconsistency (change of interpretation) on deference →
· Range of reasonableness allows Court at Step 2 to give kind of bonded deference

· Idea of boundedness – can look at the statute and see that there is a range of possible answers, but are answers that lie outside the bounds 
· Just another way of looking at reasonableness
· If Chevron means boundedness, and many answers within, if agency switches from one reasonable answer to another, then deference should still be given 

· i.e. politics would be a reasonable reason to change if follow line of thought in Chevron that agencies are more politically accountable 
BUT

· If in the Chevron picture, defer in part b/c of expertise, might say that there is some floor below which will not let deference based on expertise go 
· Need legitimate expert reasons to change 
Unasked / unanswered question of Chevron → what category of cases does it apply to?
United States v. Mead (2001)
Leavs open the question whether result is dependent on deference to an agency with Congressional authority to interpret from statutory language / gap, OR deference b/c of the procedures the agency is using to effect this interpretation?

· Not clear if the starting point is the statute or perhaps agency action 
· Congress delegated express / implicit authority to interpret – or 

· Whether agency is engaging in adj / rulemaking process that should be given special deference 

· i.e. agency cannot do more than what Congress has authorized so question could arise where Congress has delegated to agency formal procedures and agency is not using them 

STANDARD NOT A RULE!
· “Fair measure of deference to an agency administering its own statute has been understood to vary w/ the circumstances” 

· Implicit delegations – “can still be apparent from agency’s generally conferred authority and other statutory circumstances that Congress would expect agency to be able to speak w/ force of law”

· BUT it’s unclear which circumstances count as evidence of Congressional intent to delegate and what the weights of various circumstances are 

· “Court has recognized a variety of indicators…” and chosen to tailor deference to variety in statutory authorizations of administrative discretion 
· So odd middle category where could get Chevron deference, Skidmore or no deference 
Scalia (dissent) pissed → “Court replaced Chevron w/ that test most beloved by a court unwilling to be held to rules → the ol’ “totality of the circumstances” test” says imprecise “grab bag” of factors
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Chevron DEFERENCE
“Admin implementation of a particular statutory provision qualifies for Chevron deference when it appears that Congress delegated authority to the agency generally to make rules carrying the force of law, and that the agency interpretation claiming deference was promulgated in the exercise of that authority…Delegation of such authority may be shown in a variety of ways, i.e. an agency’s power to engage in adjudication or notice-and-comment rulemaking, or by some other indication of a comparable congressional intent” 
· So clearest when agency given right to use certain procedures and used them 

QUESTIONABLE 

Lack of formal procedure not fatal (i.e. if think agency set out with law-making pretense in mind)
· “Sometimes found reasons for Chevron deference even when no such admin formality was required and none was afforded”
· Note an agency not using formal procedures authorized to might signal did not have intent to issue statements w/ force of law 
NO (Veneman dicta – opinion letters, policy statements, agency manuals, enforcement guidelines)
Chevron did not eliminate Skidmore’s holding that an agency’s interpretation may merit some deference no matter what its form – given expertise of agency (“specialized experience and broader investigations and info available to agency”) and value of uniformity in admin/judicial understandings

Apply Skidmore factors to determine what degree of deference 

· Degree of agency’s care, its consistency, formality, and relative expertness, and to persuasiveness of agency’s position 
JUDICIAL REVIEW OF FACT
APA calls for “substantial evidence test” (critical mood) for all formal adjudication 
· Look at the whole record, not just the evidence supporting agency’s decision
· Also, decision can fail if was supported by some evidence but overwhelmed by evidence to the contrary  

· Informal agency fact finding gets reviewed under arbitrary and capricious std. 

Example fact-finding procedure →

· Evidentiary hearing 

· Administrative Law Judges hear testimony of witnesses etc .
· Findings then go up to the appointed members of the NLRB (sit in panels of 3 generally)

· Send to the Board in DC a set of findings and conclusions and a very careful description of the testimony 

· Board disagrees 

· Cases adjudicated by NLRB skip district court and go to Court of Appeals 

· Court of Appeals 

· Has to decide whether to go along w/ the “fact-findings” of the NLRB – who themselves have to go along w/ the “fact-findings” of the ALJ

Universal Camera Corp. v. NLRB (1951)
· The NLRB ordered petitioner to reinstate w/ back pay an employee found to have been fired b/c testified in another proceeding under NLRB

· Evidence was conflicting and Board overruled examiner’s findings of fact 

· APA section 706(2)(E) → with respect to adjudications like those before the National Labor Relations Board, that "the reviewing court shall hold unlawful and set aside agency action, findings, and conclusions found to be ... unsupported by substantial evidence." 
· Apply “substantial evidence on the record as a whole” test to fact finding in formal adj
· “Substantial evidence” – such relevant evidence as a reasonable mind might accept as adequate to support a conclusion 

· “The substantiality of the evidence must take into account whatever in record fairly detracts from its weight”

· Denote more judicial power  / suspicion → “Critical Mood”
· No concrete idea of what this standard means “ area where precise definition of standard is impossible” 
· Frankfurter admits in the end there is no set verbal formula that is going to change this review “standard” into a set of rules 

· All depends on what you think of the agency
· So gives courts a lot of wiggle room 

· Board entitled to some respect – but whole record includes examiner’s report 

· Court must weigh testimony from witnesses and decisions to override ALJ in deciding if Board acted w/in its competence 

· Primary inference – when it comes to credibility determinations, Board really has to go w/ what ALJ says
· Grants a lot of power to ALJ b/c difficult to define line b/w discretion and bias 

· Secondary (higher order) inference – allows deference to NLRB (notion of deference to inference)
· Refers to inferences based on facts and testimony of witness whom adjudicator believed

· Board gives itself a lot of room to draw inferences, as long as no direct testimony on point 

· Causes conflict b/w Board and Courts about how free Board is over findings of ALJ

Whoever gets to make the credibility determinations has a lot of power 

· ALJs can hide policy-making in facts (determinations of credibility) 

· Board can hide policy making in reason given to defer or not to defer to ALJ fact-finding

· General interpretation of Universal Camera – agencies on the thinnest ice when disagreeing w/ credibility findings of own examiners and basing decisions on this disagreement 
Courts can push agencies pretty hard to change standards for fact-finding to please courts 

· Seems might receive greater deference if act more court-like 

· But agencies, if they really are agencies, are not going to want to see themselves this way b/c supposed to be policy-making bodies / with expertise 

Allentown Mack v. NLRB (1998)
· When a branch of Mack Trucks closed in Allentown its managers opened up an independent branch and rehired 32 of the 45 employees, during that time many employees made statements that the union had lost support. 
· Allentown took and independent poll of employees and found that it had lost support. The Union brought suit. Under the NLRA an employer can only conduct a poll if it has a ‘good faith doubt as to support of the Union among the employees.
· Held → Board must articulate and observe clear legal standards, such as good-faith reasonable doubt and preponderance of the evidence

· Judicial review of agency lack of clarity and consistency
1. APA requires “reasoned decisionmaking”
· According to Scalia, Ct. must decide whether on the record as a whole it would have been possible for a reasonable jury to reach the Board's conclusion

· Problem – under this std. leaving no room for deference to agency expertise unless that expertise manifests itself in rule language 

· Have essentially stripped away the whole purpose of the agency! – MALA. 

· Underlying Scalia's rationale seems to be a plea to the NLRB to engage in rulemaking not adjudication

· Case about – what does evidence mean for purposes of NLRB test? 
· Board is making policy through quasi-evidentiary presumptions 

· Ct critiquing way in which agency chooses to do its policy making 

· Many ways for whoever is the judge of the law to shape the admissibility and weight to be given to different types of evidence 

1. Board uses presumptions, even counterfactual ones, to impose policy presumptions on area of law 
· Majority (Scalia) preferences for admin. decision-making 

· 1) create a rule 

· 2) pronouncements that act and sound like rules and are applied in future as though were rules 

· 3) normal fact-findings w/o “thumb on the scale”
· But agency doesn’t want to be treated like jurors who need rigid rules
· Way agency sees facts against background of broader experience and ability to make policy (they apply their knowledge to inferences they draw)
· So tension b/w agencies and courts 

· Agency may be clouding language intentionally b/c otherwise knows will be struck down by the court, b/c doing rule-making through adjudication which it should not be doing 

· Breyer (dissent): 

· Supports agency's findings because they don't show objective reasonable doubt

· Says majority fails to look at ALJ's conclusions, fails to consider all evidence, and ignores board's administrative interpretations

· Not “procedurally improper for an agency…to use adjudicatory proceedings to develop rules of thumb about the likely weight assigned to different kinds of evidence”

1. Board draws on both reason and experience 

JUDICIAL REVIEW OF AGENCY EXERCISE OF DISCRETION
Enactment of a Regulation!
· Regarding policy decisions of agencies determining whether regulation is necessary or desirable – and what regulation or form of regulation is appropriate 
APA §701 Application

· Agency action is subject to judicial review except where there is a statutory prohibition on review or where "agency action is committed to agency discretion by law”

· APA §706 Scope of Review 
· When agency is exercising discretion that it claims it has under the statute → question is whether that exercise of discretion was “arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law” 

· Or if the action failed to meet statutory, procedural or constitutional requirements 
Test → HARD LOOK DOCTRINE
1. Did the agency apply the correct legal standard?
a. Statutory authority?  In accordance w/ law? (Overton Park)
2. Did the agency consider the relevant factors according to the legal standard?

a. Including other alternatives suggested by the record?
b. Did they fail to consider an important aspect? (i.e. airbags in State Farm)
3. Did the agency follow the necessary procedural requirements? (those court is setting!) 
4. Did the agency make a clear error in judgment?
a. Can their decision be attributed to expertise? Within the realm of their expertise?
What type of evidence might work here as evidence of process?

· Expert reports 

· Correspondence between agency and groups or agencies and municipalities 


· Internal memos, e-mails, notes on documents

· Could be negative stuff: ie. note that “mayor of the city is a potential presidential candidate” or allusions to other impressible factors.  

· If it was totally informal, and no agency findings, court will subpoena agency staff and interview them.

· Court is reluctant to buy the post hoc explanations people give 

Citizens to Protect Overton Park v. Volpe
· Applies “hard look doctrine” → what the arbitrary & capricious standard is in practice 
· Court wants to be able to assure that the agency was considering what it was supposed to consider – quite stringent form of review 
· Court is essentially creating an incentive for all other agencies to create a record for their decision by setting a standard procedure for agency action
1. How should the agency reach its decision?

b. Have to ensure correctly applied statutory legal std. 
i. That cannot go through the park unless no “feasible and prudent alternative”

ii. Not entirely clear what “feasible and prudent” really means – it’s possible that if the agency had given clearer reasons for its choice, court would still reject the decision by saying the agency misunderstood “prudent”

c. Court needs to see whether the agency decided considering the relevant factors according to the relevant weight the statute intends to give them; and 
i. Did not consider irrelevant factors (i.e. corrupt reasons, administrative costs, desire to speed up project etc.)

2. What does the agency need to give to the court?
a. Going to have to produce enough to satisfy the Court i.e. complete / whole record
ii. By putting together the kind of record that will stand up to the kind of review engaging in here 
iii. Shaper the std. of review, the more complete this record has to be 

3. Here in the default category of informal adjudication aka everything else 
a. In this category, agencies supposed to have flexibility as to what procedures / processes they are using 
b. Cts not supposed to add procedural requirements in addition to those statute requires
iv. Nevertheless Court is saying that agency is going to have to be much more formal in record keeping b/c Courts §706 inquiry into the facts is to be “searching and careful”
1. To allow for judicial review based on the “full admin record that was before the Secretary at the time he made his decision” 
2. In this case, b/c no such record, may require admin officials who participated in the decision to give testimony explaining their action 
· But narrow exception where "statutes are drawn in such broad terms that in a given case there is no law to apply
· Congress drafted a statute that can mean many different things 

· Not a null set 

· Sometimes an agency will be allowed to act however arbitrarily and capriciously it wants, and Congress will only be implied to have removed it from judicial review b/c of how vague / broad statute is 

Motor Vehicle Manufacturer’s Assn. v. State Farm Mutual Ins.
· Agency being criticized for failing to give an adequate basis for rescinding passive restraint requirement 

· Criticized for choosing to rescind regulation without clearly articulating that it had considered any one of a number of alternate courses (“obligated to supply a reasoned analysis’)
· Must be “a rational connection b/w the facts found and the choice made”
· Arbitrary and capricious when: 
· Agency relied on factors Congress has not intended it to consider 

· Entirely failed to consider an important aspect of the problem 

· Offered an explanation for its decision that runs counter to the evidence before the agency 

· Is so implausible that it could not be ascribed to a difference in view or the product of agency expertise

· Court says does not have on record a clear indication of why the agency decided to wholly rescind regulation

· Agency procedurally failed b/c by made decision to rescind in a less fully bureaucratized fashion than when made the decision to put regulation in place
· Judicial review in this context highly procedural

· About the process of the decision – and not the decision itself 

· Agency failures here (note – court is giving a lot of credit to its own intuitions)
· Agency listening to the desires of the industry 

· Agency assumes fact that b/c restraints detachable won’t be used 
· Agency invents post-hoc rationalization to defend its rescission

1. Courts dislike post hoc rationalizations for agency action 

· Requests an agency supply a “reasoned analysis” for its decision  

· In this case, agency failed to show a rational connection b/w facts found and choice made 

· Here “no indication of the basis on which an agency exercised its expert discretion” and this is unacceptable b/c need limits on discretion
· Not saying on the merits no agency could have concluded as this agency did BUT saying that the agency did not express itself in clear enough terms 

· Suggests all an agency has to do is behave itself procedurally and will have wide range of discretion 
· Problem is such procedural requirements require years of proposed rulemaking, repeated notice-and-comment periods, finally years of litigation

1.  During all of which time status quo remains in place 

· Again indicates that “arbitrary and capricious” std is not very deferential 

Note → Rehnquist concurring and dissenting in part 

· Change in agency’s view of std seems related to election of new President of different political party 

· A change in administration brought about by the people casting their votes is a perfectly reasonable basis for an exec. agency’s reappraisal of the costs and benefits of it’s programs and regulations, so long as remains w/in bounds est. by Congress 

CONTROL OF ADMINISTRATIVE STATE
Executive 

· Tools 

· Little law to apply (not a lot of rules here)

· Strategic game where the executive makes a judgment call 

· Executive orders 


· Cost / benefit analysis order 

· Fuzzy how much Pres. can do – open question – courts have not spoken to this very often 

· OMB

· Reorganize / make appointments 

· Flat out political pressure

Congress 

· Tools

· Legislate w/ greater specificity 

· Also to create add’l procedures

· Controls $

· Can starve the agency, control the purse strings

· Place restrictions on the $

· No legislative veto after Chadha
· Can use CRA

· Essentially a veto, but does actually go through bicameralism and presentment (so constitutional)

· Sort of reincarnation of legislative veto 

· Congressional committees

Courts 

· Reviewability 

· Presume Court is going to be able to review on exam (i.e. is law to apply)

· Picking the doctrine 

· Can argue that reviewing fact-finding or policymaking review, so include both on exam 

Looking for signs of what Congress intended via what procedures authorized → “indicators”


Court assumes / presumes Congress favors certain procedures and infers from them authority Congress intended to confer to agency





Sliding scale of deference under Skidmore


No deference – or – some deference based on whatever certain factors Court deems relevant 


Look at process agency used to arrive at decision 








NO


No indicia of Congressional intent to delegate authority for interpreting statute to agency 


(weak procedures)


But decide merit some deference b/c of expertise / broader investig.


Skidmore deference








MAYBE


Some indicia of Congressional intent to delegate (i.e. other sources of Congressional intent)


Leaves room for uncertainty!


Chevron deference?  


No deference?








YES


Did Congress authorize the agency to use formal procedures in administering the statute?


 “Very good indicator of delegation”


(Formal Adj./Informal rulemaking)


Chevron deference 








Begin inside Mead





Ask is this case in particular category apply Chevron to?





Turns on procedures used by agency 








STEP 2


Is agency’s answer is based on a permissible construction of the statute?


Defer to the interpretation of the Agency so long as it is “reasonable” – let agencies fill gaps


Ct need not conclude agency’s construction is only permissible construction





NO





Statute is “silent or ambiguous” or Congress has not addressed the precise issue 








YES


Plain meaning


End of Story – “if the intent of Congress is clear, that is the end of the matter, for the court as well as the agency must give effect to the unambiguously expressed intent of Congress”














STEP 1


Has Congress directly addressed the precise issue in the case?


Trying to discern the intent of Congress, so use all traditional tools of statutory construction (raises all problems of this!)
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